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ACA/ORDER

PER RENU JAUHRI [A.M.] :-

These appeals are filed by the assessee against the orders of the Learned
Commissioner of Income-tax (Appeals)/National Faceless Appeal Centre, Delhi

[hereinafter referred to as “CIT(A)”] dated 19.06.2024 passed u/s. 250 of the
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Income-tax Act, 1961 [hereinafter referred to as “Act”] for assessment years

[A.Y.] 2016-17 & 2017-18.

ITA No. 4117/ Mum/2024 for AY 2016-17

2, The assessee has raised following grounds of appeal:

1. Whether on the facts and in the circumstances of the case and in law the
Ld.CIT(A) was right in law in deleting the penalty knowing the fact that
the penalty u/s 271(1)(c) of the Act was imposed and levied on non-business
expenditure disallowance.

2. Whether on the facts and in the circumstances of the case and in law the
Ld.CIT(A) erred and ignored the fact that quantum addition in the case of
the assessee was confirmed by the Ld. CIT(A) vide order dated 30.09.2019.

3. Whether on the facts and in the circumstances of the case and in law the
Ld.CIT(A) erred and ignored the fact that a bare analysis of the provisions
of section 271(1)(c) of the Act makes it evident that where in the case of any
proceedings under the Act, the A.O. is satisfied that any person has
concealed the particulars of his income, or has furnished inaccurate
particulars of such income penal provisions are attracted, and liable for
penalty as contemplated u/s 271(1)(c)of the Act. In the instant case”

3. The brief facts of the case are that the assessee had filed return declaring
nil income on 31.12.2016. The assessee is mainly engaged in construction
business. The case was selected for scrutiny and assessment was finalized u/s
143(3) of the Act at nil income. However, penalty proceedings u/s 271(1)(c) were
initiated as interest expenditure of Rs. 1,58,26,800/- was disallowed. The
disallowance so made did not impact the return of income as only the closing

work in progress (WIP) was reduced on account of this disallowance.
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Subsequently, the penalty u/s 271(1)(c) of the Act was levied by the AO vide
order dated 17.02.2022 at Rs. 51,35,005/-.
4. The assessee preferred an appeal before the Ld. CIT(A) who has deleted

the penalty vide his order dated 19.06.2024 with the following observations:

“5.3 It is noted that the penalty u/s 271(1)(c) was imposed on the disallowance interest
expenditure in the calculation of the WIP. Hence, the same is not sustainable in law
in my opinion. Further, it is noted that the appellant in the instant case has neither
furnished inaccurate particulars of income nor has concealed any income. Infact the
disallowance of interest expense did not lead to any change in the income returned
by the appellant.

5.4. In view of the above, the penalty u/s 271(1)(c) is to be deleted and the Assessing
Officer is directed likewise. Consequently, the appellant succeeds on the ground of
appeal No. 1.”

5. We have gone through the material available on record and heard the Ld.
DR. We find no infirmity in the order of the Ld. CIT(A) who has rightly deleted
the penalty holding that there was neither furnishing inaccurate of particulars
nor concealment of any income on the part of the assessee. Accordingly, the
revenue’s appeal is stand dismissed.

ITA No. 4115/ Mum/2024 for AY 2017-18

6.  The assessee has filed following grounds of appeal:

“1. Whether on the facts and in the circumstances of the case and in law the Ld.CIT(A)
was right in law in deleting the penalty knowing the fact that the penalty u/s 270A of
the Act was imposed and levied on non-business expenditure disallowance.

2. Whether on the facts and in the circumstances of the case and in law the Ld.CIT(A)
erred and ignored the fact that the assessee has not preferred an appeal and has
accepted the addition made by the AO.

3. Whether on the facts and in the circumstances of the case and law the Ld. CIT(A)
erred and ignored the fact that the under- reporting of income results from
misreporting of income, the taxpayer shall be liable for penalty at the rate of two
hundred per cent of the tax payable on such misreported income. In the instant case,
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the assessee has under reported income in consequence of misreporting of income to
the extent of Rs.3,83,26,637/- on the issue of addition made on account of interest
expenses, for which, the AO had correctly”

7. On similar facts as in the earlier assessment year, disallowance of interest
expenses to the extent of Rs. 3,83,26,637/- were made resulting in deduction of
WIP which was assessed at Rs. 39,83,69,752/- as against the claim of the
assessee at Rs. 43,66,96,389/-. The penalty was initiated for misreporting of the
income, even though both the returned income and assessed income were nil.
The AO proceeded to impose the penalty u/s 270A vide order dated 15.02.2022
after holding that the assessee had under reported his income in consequence
of misreporting of income for the year under consideration. Accordingly,
penalty @200% amount of tax payable was levied amounting to Rs.
2,36,85,860/-.

8. Ld. CIT(A) has deleted the penalty vide his order dated 19.06.2024 with

the following observations.

“5.4 As per sub section 8 of section 270A, when under reported income is consequence
to mis reporting income by any person then penalty is 200% of tax payable on under
reported income. Further, sub section 9 of section 270A lays down the various cases
which are considered as mis reported income and the sub section 10 section 270A lays
down the calculation of tax payable on the under reported income.

5.5 In the case of the appellant it is noted that the facts of the case does not fall into
any of the clauses enumerated in sub section 9 of section 270A. Further, since the
assessed income of the appellant did not have any addition and the case of the
appellant is not of loss hence the computation of tax payable of the under reported
income under sub section 10 of section 270Agives zero figure.

5.6 It is further noted that the penalty u/s 270A was imposed on the disallowance
interest expenditure in the calculation of the WIP. Hence, the same is not sustainable
in law in my opinion. Further, it is noted that the appellant in the instant case has
neither furnished under reported income nor it is a case of misreporting of income.
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Infact the disallowance of interest expense did not lead to any change in the income
returned by the appellant.

5.7. In view of the above, the penalty u/s 270A(8) is to be deleted and the Assessing
Officer is directed likewise. Consequently, the appellant succeeds on the ground of
appeal No. 1.”

9.  After carefully consideration of the fact of the case, we find no infirmity
in the order of the Ld. CIT(A) deleting the penalty. Accordingly, the revenue’s
appeal is dismissed.

10. Inthe result, both appeals of the revenue are dismissed.

Order pronounced in the open court on 17.10.2024.
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